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REPLY BRIEF OF APPELLANTS

Re-Statement of Case

In the light of appellee's Additional Statement of

the Case (Appellee's Brief pp. 2-6) it is necessary to

restate our position on important facets of this case.

The government's so-called "Additional State-

ment" carries on the program the government fol-

lowed during the course of the trial, of making

vague, generalized and actually erroneous statements

creating prejudice. Parenthetically, government's

counsel in his Brief makes no claim that appellants

have misinterpreted the record. We deem it our duty

to point out the government's procedure indulged in

both at the trial and now in its Brief. On page three

of the government's Brief, they allege that the ap-



pellant, Charles Bateman, "hired and fired the em-

ployees who operated the gambling parlor (Tr. 358)."

However, the truth, as shown by the reference they

make to the transcript, is that a government witness

testified in answer to the question "Who employed

you?" "Charlie Bateman, as President of the Club."

This same witness further testified that he was not

employed as manager until after the manager of the

club left the country, and at that time testified that

"Four members (of the club) approached me as to

whether I would be interested in acting as manager."

He further stated that C. W. Bateman was one of

the four club members, and that he was the last one

of the four to contact him. (Tr. 370-373.)

Thus, the statement that Charles Bateman hired

and fired the employees is wholly unsupported by the

evidence. In the same paragraph of the governments

Brief, they refer to their claim that Charles Bateman

"received the proceeds therefrom" (from the slot ma-

chines). There is a grain of truth in that statement,

but no more than a small grain. Their own reference

to the transcript indicates that the proceeds which

Mr. Bateman received from the slot machines was

$13.00. This trivial sum was received solely because

the corporate organization ceased operating and the

entire establishment was closed. At that time, the

evidence shows the corporation was indebted to

Bateman, and he was salvaging what he could. (Tr.

716-718) The slot machines, which they left be-

hind, had $13.00 in them. The government, in the

same paragraph, sets out that "No one else had



access to them." They did not cite any reference to

the transcript in connection with that statement, and

the statement actually is in error. On the same page,

the government refers to the club as having been

formed "solely to get around and circumvent the State

laws on gambling". As justification for that state-

ment, they refer the Court to page 630 of the tran-

script. However, a reading of page 630 of the tran-

script shows that the statement is not true. Actually,

the government attorney is no doubt confused in that

he himself was the only person to make that state-

ment, and no witness made it. Leading citizens em-

ployed Kennewick's leading lawyer to organize the

club as a corporation. (Tr. 630.)

Again, on page 4 of the Brief, the government

states that Charles Bateman "approved checks given

by gamblers to provide cash for them to participate

in the games ." Again the alleged statement is

misleading. The government cites page 346 to page

348 of the transcript, as justification for this state-

ment. A reading of those same pages will show that

the alleged statement of fact is merely the govern-

ment's hope not supported by the evidence. A govern-

ment witness testified that the checks were given to

the manager of the Club for approval, (the other

evidence shows that the Batemans were never man-

agers of the club) and when asked specifically whether

or not the checks had to be approved by one of the

Batemans, answered the question "Well, I couldn't

say that I know about that." (Tr. 348, 349.)

Actually, the evidence was that thousands of dol-



lars in checks were cashed weekly at appellant's hotel

and tavern. The cashing of the gambler's check re-

ferred to by the prosecution so frequently during the

trial was no evidence of any interest of either appel-

lant in the Kennewick Social Club or its income. (Tr.

404-406; 756.)

Evidence of Gambling Not Connected Up.

We believe that the government's "Additional

Statement of the Case" is clearly demonstrative of

the fact that the government had a theory that there

was a tremendous income from gambling in the build-

ing, which went to the Batemans, and that they con-

sidered this to be the essence of their criminal case

and tried it on the basis of such an assumed fact.

They were unable, however, to produce any facts to

justify their theory. They did succeed in getting the

trial Court to allow them to produce witness after

witness to testify as to gambling, despite its complete

immateriality for lack of connection with the Bate-

man brothers. The trial Court very naturally believed

at the outset that they would connect this evidence

up, but we submit that it completely failed to do so.

(Tr. 608.)

We submit that in this case, as a result of the

government's tactics in attempting to make a gam-

bling case out of a case that did not involve gambling,

they succeeded in misleading the trial Court, and in

ultimately creating an impression in the trial Court's

mind that the government witnesses were "sitting

duck" witnesses and not reliable. (Tr. 603.)



We submit, in the first place, that the government

had the option as to what witnesses to call, and that

the appellants should not be penalized if the govern-

ment called unreliable witnesses.

We further submit that not all of the witnesses

called by the government were "sitting duck" wit-

nesses, nor were they disreputable gamblers. It is

true that some of them were disreputable, but many
of them were citizens of Kennewick, who are well

known and bear the highest reputation in the area.

The Court erred in classifying reputable witnesses

with the gambling witnesses and denominating all

of them "sitting duck" witnesses.

Attempted Impeachment of Witness Owens

Perhaps the best example is the witness, Harry

Owens, who is a wheat farmer, not a gambler, and

an active leader in the Kennewick area for many

many years. The Court committed clear cut error in

allowing the government to attempt to impeach its

said witness, Harry Owens, since there was definitely

no element of surprise whatsoever. The witness testi-

fied exactly in the manner he had stated to the

government agents previously he would testify, so

there could be no surprise. As pointed out in the ap-

pellant's brief (pp. 68-71), there are two pre-requisites

to impeachment, one being surprise and the second

being prejudicial and harmful testimony. In addition,

it is not enough to claim surprise, there must be actual

surprise. (State v. Thome, 143 Wash. Dec. 43, 44,

260 Pac. (2d) , citing Young vs. United States,

97 F. (2d) 200).
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The government in their Brief at page 26 con-

tends that Owens told the Revenue Agents one thing

when first interviewed, and later told them something

else. The record does not support the bald statement

that Owens ever told the Revenue Agents "one thing"

and later changed it. Assuming that the statements

were true, we submit the authorities are uniform

in holding that where, before trial, the prosecution

is advised as to what the witness will say, then even

though that may be contrary to what the witness had

told them at sometime previously, there can be no ele-

ment of surprise at the time of the trial. The govern-

ment then has the option to either not call the witness

or to call him and accept his last statement. To put

it another way, there must be genuine surprise, and

not merely a false claim of surprise. The Thorne case,

above cited, is a perfect example of that situation,

and in that case the Supreme Court of Washington

recently reversed a conviction of rape for that precise

reason and none other.

State v. Thorne, 143 Wash. Dec. 43; 260 Pac. (2d)

The effect on a jury's mind of allowing several

days testimony of gambling and of the trial Court's

attitude that such testimony was competent testi-

mony, and of the Court's further attitude that a sub-

stantial citizen could be impeached, with the obvious

inference that the witness was a liar, is, we submit,

incalculable and was not only highly prejudicial, but

could have been the direct cause of the verdicts of



guilty. Implanted into the minds of the jurors, such

prejudice must be presumed.

Erroneous Instruction on Presumed Intent.

This error combined, we think, very naturally

with the Court's error in instructing the jury that

they must consider the evidence "bearing in mind

that the law presumes that every man intends the

natural and probable consequences of his own volun-

tary acts." (Tr. 1106, 1107, 1123, 1124; Appellants'

Brief pp. 71-73.)

It is noteworthy that in the government's Brief,

they fail to cite any authorities contrary to the

authorities cited by the appellants on this issue which

hold uniformly that such an instruction in an in-

come tax case is prejudicial error. The government

at page 27 of their Brief content themselves to say

that we are merely complaining of the order of the

instructions being wrong. Obviously, it is not a matter

of the number or the order of the instructions, but

is a matter of fundamental rights.

The trial Court indicated that he presumed guilt

of one partner from the fact of "association" with

the other partner—as "enough to indicate he should

have known and therefore may be presumed did know
that it was an incorrect return, a fraudulent return,

then he would be chargeable", (by such association

with the filing of a return understating income) (Tr.

607, 608—Emphasis ours)

If the Court's instruction set out (Tr. 1106, 1107)

is a proper instruction in an income tax case, then
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we submit that every person who files an income tax

return, which bears an error, whether it be mathe-

matical or otherwise, is presumed to intend the natural

probable consequences of his own voluntary act, and

is therefore guilty of a criminal act. This would neces-

sarily follow since if the return was in error, and

since it was voluntarily signed, the result of the error

being to defraud the government of tax moneys, the

willful intent necessarily follows from the error. The

jury by the instruction given were simply advised

that, as applied to the facts of this case, there being

an understatement of income, and therefore an error

in the returns involved, the law to be applied is that

they are presumed to have criminal intent, since the

filing of the return was voluntary. This, of course,

in an income tax case, results in completely negating

any presumption of innocence, and is a fundamental

violation of our principles of law.

In the case of Haigler v. U. S., 172 F. (2d) 986

(C. A. 10), an assistant United States Attorney had

been charged with willful evasion of income tax, and

was convicted. Conviction was reversed solely because

an instruction, virtually identical to that given in

this case, was there given. The Circuit Court in that

case pointed out "we think presumptive intent has no

place in this case." For further authorities in support

of the prejudicial nature of such an instruction, we
again refer the Court to pages 72 and 73 of our open-

ing Brief.



The Trial Court Misconceived the Purpose of

Evidence Offered to Show Appellants' Good Faith.

Repeatedly, appellants offered evidence tending

to show their good faith and lack of bad purpose in

filing erroneous returns. (Tr. 23, 25, 27, 192, 193, 945,

946, 172-184; 865-885; 727, 894, 907, 638, 668-671; 218,

1063, 289-293; 300-306; 315, 318, 323-329; 389, 888, 361,

732-763; 116, 217, 219, 221, 570, 219-220; Ex. 16, Iden-

tifications 67, 68, 69 and 70; 759, 945-949.)

This evidence was either rejected or reluctantly

admitted with such restrictions as to sweep away its

value for the purposes for which the evidence was

offered. (Tr. 233, 759-762; 223 to 229, 740, 459, 460,

235-239; 485, 486, 972, 191, 538-545; 573, 585-586; 665,

67666-683; 926-927; 932-934; 945-951; 956, 957, 966-972;

981-986; 1023, 1024; Ex. 16.)

As stated in Heindel v. U. S., 150 F. (2d) 493, 497:

"* * * There were circumstances which bore both
on their honest purpose and upon their lack of
•i. * * #>>

Final determination rested with the jury and not

with the trial Court.

Good faith was appellants' foremost defense and

when that defense was neutralized by rejection of much

admissible evidence on that paramount issue, the jury

must have concluded before they retired that mere

understatement of income was alone sufficient to con-

vict.

It is idle to say that the Court's instructions were

a sufficient guide when (1) the Court erroneously

instructed on "presumed intent" (Court's Instructions,
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Tr. 1106) and (2) the jury was not permitted to hear

all the evidence bearing on appellants' intent and (3)

the government was allowed to fill the record with

multiple references to gambling without evidence from

which it may be legitimately inferred that appellants,

or either of them, received any taxable income from

the gambling club business.

Exclusion of Tax Court Proceedings

Exclusion of taxpayers petitions filed by appel-

lants in the Tax Court was particularly prejudicial. (Tr.

545, 945, 949, 192; Exs. No. 67 and 68 For Identifica-

tion)

See, Appellants' Opening Brief, pp. 65-68.

The filing of petitions in the Tax Court challenging

the original Notices of Deficiency given the taxpayers

and surrounding conduct of appellants constituted

strong circumstances to be considered by the jury

on the issue of good faith. The Court summarily ruled

this evidence out on the clearly erroneous theory that

appellants had caused the petitions to be filed as a

merely corrupt defensive measure in anticipation of

criminal proceedings. (Tr. 932-950).

There was no evidence which could justify any

such belief. In any event, it was for the jury to de-

cide, not the Court.

Heindel v. U. S., 150 F. (2d) 493, 497.

Even in a civil case, the Court may not assume

a fraudulent motive, particularly in a case wherein
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it is contended, as here, that the taxpayers relied upon

their tax consultant who proved incompetent.

See, Davis v. Commissioner, 184 F. (2d) 86, (C. A.

10) ; 22 A. L. R. (2d) 967, 972

In Novatney v. Commissioner, 8 T. C. M. 877, a

dentist (compare education with that of appellants

with third grade educations) perfunctorily signed a

return prepared by his accountant although his per-

sonal knowledge and his books and bank accounts

would have readily revealed gross errors. The Com-

missioner held there was no fraud.

Our case is one where fraud must be proved "be-

yond a reasonable doubt" not by "clear and convinc-

ing evidence" as in the civil cases.

Here appellants attempted to show their reliance

upon Isham who held himself out as a "tax consultant"

and that they followed his advice and tried to file

accurate returns.

These matters were not allowed to be proved at

the trial. This was error so prejudicial as to require

a new trial.

If appellants had never met Isham this case prob-

ably would not be here.

Appellants did not seek to try Isham as counsel

states, p. 22 of appellee's Brief. They tried to show

the understatement was due to carelessness and in-

competency of Isham, their supposed tax expert.

Neither trial court nor the prosecutor at any stage of

the proceedings grasped the true and worthy purpose
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of our offers of proof to show good faith in this

case. (Tr. 225-230; 944-950; 939, 940, 971, 972, 758-

764)

See, U. S. v. Brandt, 196 F. (2d) 653, 655-656.

"Unless there is substantial evidence of facts

which exclude every other hypothesis but that

of guilt, it is the duty of the trial court to return
a verdict for the accused."

U. S. v. Gasomiser Corp., 7 F. R. D. 712, 718

See, Calderon v. U. S., 207 F. (2d) 377 (C. A. 9)

Finally, in reply to the argument, pp. 14-18 of

appellee's Brief attempting to justify the prosecutor's

conduct in injecting prejudice into the case (at the

height of public clamor for scalps of tax dodgers)

we are content to add to what has already been said

in our opening brief and thus far here, only the fol-

lowing cogent comment by a respected judge late of

our State Supreme Court:

"It may be said, however, that in bringing before
the jury in an opening statement facts which are
entirely irrelevant to the issues to be tried, and
deliberately interrogating witnesses concerning a
matter which has no bearing upon the issues, may
easily be so highly prejudicial as not to be curable
by instructions."

Duval v. Inland Navigation Co., 90 Wash. 149,

154

Conclusion

Multiple errors committed during the trial have

been vigorously called to the attention of this Court

not to reflect upon the trial court nor upon over-

zealous counsel for the government.
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Despite our deep respect for court and counsel,

we respectfully submit that this case must be re-

versed for not one, but for the numerous soundly legal

reasons set forth in the record and in our Briefs.

Respectfully submitted,

JAMES LEAVY
CAMERON SHERWOOD and

ROBERT A. COMFORT
Attorneys for Appellants




